29044252246

N30 111N PROM- T-200 P 0027015 P-528

s~ - :r.

---
38 3'-'3, i ELZSTN

LIVENGOOD,
‘mmm;ﬂ'l
IAMSSS. ITTZGERALD® wil JAY 20 d 121 THIRD AVENUS
A o 2OST OMCE 50X 58
JOMIC 3. WIRITR, R, KIRKLAND, WASHINGTOMN 50803501
DAVIDJ. SERLEY*" PHONE:N2Y) S22
KEVINB. HANSIN FAX: (o 28000
mzﬁm E-Mall: vhingihdew.con
v i+ -uammcnnun
mn.,.cmnm +OF COUNERL
GORDON A. LIVENGOCD (2933 - 200
Jauary 29, 2009

Via Facsimile: 202-219-3923 and Regular Mail
H&KlnCollhl

Desr Ms. Collins:

1 am writing in joint response o the complaint filed on behalf of the Darcy Bumer for Congress
against Friends of Dave Reichert and Media Plus+, Inc. The arrangement between the committes
and Madia Plus+ ocourred in the ordinary course of the vendor's business and the terms were substantially
similar to its extension of credit to its non-political clients. Both the campaign and Media Plus+ scted ot
arms-length. Media Plust did noching for the Reichert casupeign that was not part of its established business -
practices for its general clisnts.

Complainant speculates that the campaign and media consukant violsted the campaign finance laws.
It alleges that Media Plus+ “may not” have extended credit to other customers. That Is simply not so.

‘The complaint also alleges that extending credic 1o a client who doss not have the cash oo haad to pay
the cost of services In full before delivery is bydefivition, commercially unreasonable. Underthe complaint's
tast of comymercial reasonableness, fow extensions of cradit in the business world would be commercially
reasonsble, 0o loan would pass the test and a newly-formed committes would never be able to arder stationery
and printing for an initial major fundraising solicitation. However, the Commission’s test is much different,
and uader the Commission’s test, there is no violation.

Commercially Reasonable Extensions of Credit by Vendors are not Contributions
under the FECA.

The Commission has recogaized for meny years that requiring a cash only relationship between
foderal committeas and vendors ignored economic reality. The currentregnlacion, 11 CFR 116.3(b), has been
in effict for nearly twenty yosrs. The regulmion provides:
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A corporation in its capacity a3 a commercial vendor may extend credit to
acandidate, 8 political committes or another person on behalf of a candidate
or political committee provided that the credit is extended in the ordinary
course of the corporation’s business and the terms are substantially similar
to extensions of credit to nonpolitical debtors that are of similar risk and size
of obligation.

Seealso 11 CFR 100.55 (No contribution from extension of credit if “credit is extended in the ordinary course
of the person's business snd the terms are substantially similar 1o extensions of credit to nonpolitical debtors
thae are of similar risk and sizs of obligation.”)

MediaPlus+ is an established media company, in operation for over 2 years. In 2008, it placed $30
millioa in advertising, with about $20 million of that in the Pacific Northwest market. Neukirchen Decl. {1.
Payme for broadcast air time after the broadoast date is part of Madia Plus+’s ordinary courss of business.
Broadeasters sxtend credit to the agency based o its level of activity in the marketplace and credit history.
Neuldrchen Decl. 3. Extension of credit for broadcast time is also an eswblished part of the advertising
industry. See e.g. In re Beth Daly, FCC Action Letter, 7FCC RCD 1441, 1992 FCC Lexis 707 (1992) (copy
attached as Attachment 1). Credit arrangements for broadcast time are part of MediaPlus+'s ordinary course
of business. Neukirchen Decl. 113, 4, 7, 8, 9. MediaPlus+ “routinely make(s] advertising commitments on
bebalf of cur commercial clients well in excess of the sroount of the planned advertising by the Reichest
campaign.” Neukirchen Decl. 7. Friends of Dave Reichert understood the extension of credit to be similar
to credix extended to clients of MediaPlus+ who were not federal candidates. Xelly Decl. §4. “Wehavenever
offared or granted any contract term w0 Friends of Dave Reichert that we do not grant to our non-political
clisnts in the ordinary course of our business.” Neukirchen Decl. 9.

‘The request for creditrelated to advertising for the period October 27, 2008 through the election. This
time peciod falls within the "November™ broadcastmonth. A broadcast month normally begins during the Last
week of the prior month (e.g October) and runs 10 a day during the last week of the “broadcast month." For
the November 2008 broadcast month, MedisPlus+ would receive invoices from the broadcasters some time
during the seqond wesk of Decamber. The MadjaPlus+ payments to the broadcasters were due in Jannary
2009. Neukirchen Decl. 117-8.

The Commission has addressed the question of™ordinary course of business™ repeatedly in connection
with prohibited corporate contributions in the form of discounts. The availability of discounts as a general
commercial practice demonsmates that the discount is part of the “ordinary courss of business™ and nota
contribution. See e.g. Advisory Opinion 2004-13 (Friends of Jos Lisbarmas), 2001-08 (Senator

Spectar), 1996-02 (CompuScrve), 1995-46 (Friends of Senator D’Amato), 1995-47 (Representative
WMIMIOMbMMMIM"M:H&4M!’M(ﬁM
Morors Corp)), 1987-24 (Hymt Corp.), 1986-22 (WREX-TV), 1985-28 (Friends of Lane Bvans), 1982-30
(Sunrise-Sunset Corporation) and 1978-45 (Representarive Coleman). “If the charges assessed by the
corporation were the usual and normal charges offered to its aon-political customers in the corporation's
ordinary course of business, a contribution would not result™ AO 1989-14. Friends of Dave Reichert
requested no spesial restment and roseived no special treasment from MadiaPlus+ in the extension of credit.
Kelly Decl. §5; Neukirchen Decl. 9.
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The Commission’s Advisory Opinions on discounting arc consistent with its regulations on extensions
of credit. Factors in determining “ordinary course of business™ incinde

(1) Whetherthe commercial vendor followed its established procedures and
its past practics in approving the extension of credit; (2) Whether the
commercial vendor received prompt psyment in full if it previously
extended credit 0 the same candidate or political commitiee; and (3)
Whether the extension of credit conformed to the usual and normal practice
in the commercial veador’s trade or industry.

11 CFR116.3(c). Tha list of factors is not exclusive, as the Commission noted in its Explanation snd
Justification at the time of adoption. For example, “the Commission will also consider compliance or
noncompliance with regulations issued by other Federal agencies.” SS Fod. Reg. 26378, 26381 (1990). In
October 2008, an FEC spokesman synopsized the Commission’s regulations, “Typically, they just need o
be consistent with whatever the vendor does for any kind of customer.® Burner loans campaign $140.000
for ads, Seastle Times, October 21, 2008. (Attackment 2).

W pattletimes nwsource.cam/htm)/Sihcongressionaldistric

002291156_Bthdistrict21m.htm]

Under FCC rules, the holder of a federal troadcasting license is required to extend credit to federal
candidates for broadcast advertising credit on ths sams terms as the broadeaster extends to other advertisers.
The same requiresnem of equivalency applies to sdvertising placed through an agent. If the broadcaster
extends credit to the agent’s non-political clienrs, the broadcaster must also extend credit to the agent’s
political cients.

The [Federal Comnnmications] Commission's rules also prohibit discrimination between
candidates in practices or services. Thus, a station cannot discriminste between commercial
sdventisers and candidates, or between candidates, in the applicstion of specific sales
practices. For example, if & candidete or a candidate’s ageacy bas an established credit
history (and is responsible for payment), we believe that requiring any advancs payment is
insppropriste if the station would not 0 treat commercial advestisers or their representatives
voder the stxtion's customary pryment/credit policies.

In ra Beth Daly, sspro. The brosdcasters extended credit for Friends of Dave Reichert and MediaPlust
becanse FCC guidelines required them 0 do 30. MediaPlus+ simply extended the same credit 1o Friends of
Dave Reichert as it did to its other clients. A vendor docs not make a conuibution where it docs not deviate
from its noxmal course of business. Advisory Opinion 1979-36 (Working Names).

Even were the rogulation’s factors exclusive, the extension of credit w Friends of Dave Reichert was
in its ordinary course of business. MediaPTus+ screens its clicuts to avoid credit problems. The screening
process bas avoided loss with only one exception in over 20 years of business. Neukirchen Decl. 111-2.
MadiaPius+ had sn estsblished relationship with Friends fo Dave Reichert over two previous election cycles
spd the campaign had met all its financial obligations to MediaPlust. The eredit extended by MediaPlust+
was well-below what MoediaPlost extends t0 commercial clients. Neukirchen Decl. 17. Most of the air
charges were astuslly peid by Priends of Dave Reichert bafore the brondcasters evan issved invoices for the
time. Jd. The extension of credit was songht because of the time lag batween solicitstion and receipt of funds.




29044252249

JAN-30-01 1:128  FROW- T-800 P.00SM15 F-525

Ms. Kim Colling
January 29, 2009
Page 4

Friends of Dave Reichert expected 10 and is paying the bill in full. Kelly Decl. 13; Neukirchen Decl. 18. All
amounts due to the broadcasters have been paid by the campaign. A small amount remains due for the
vendor®s commissions that will be paid this quarter.’

Exteasion of credit for established sdvertisers and their agents is the normal course of business. The
KOMO-TV general manager stated, “It's not like we're doing anything unusual.” See Auachment 2. Neither
did ModiaPius+ do anything wnusual in passing that cxiension of credit 10 j1s customer. “The credit
umangement with Friends of Dave Reichest o media broadcast costs were mads on the sams terms we make
available to our similarly-situsted commercial clisnts and nonfederal politica] clienpts™ Neukirchen Decl, 8.

The general availability of the credit texmns extended by the broadcasters for Friends of Dave Reichert !
and Media Plus+ is further confirmed by the willingness of the broadcasters 10 extend the same terms for the |
Darcy Bumer campaign. The general manager of KOMO-TV stated, “We have extanded the same offer to
the Bumer agency, but they declined.” See Attachment 2.

Conclusion

A vendor’s extension of credit 10 & campaign on the same terms that are generally available to non-
politicsl clientsis not 2 contribution to a candidats. The Commission should find there is no resson to believe
that Friends of Dave Reichert or MediaPlus+ violated the FECA.

Very truly yours, |

LIVENGOOD, FITZGERALD &
ALSKOG, MLLC

pey S~

! That economic conditions in December were the worst in mesaory does 5ot convert a reasonable
extension of credit it an varensonnble onv. The vendor is vodertaking sffosts to collect the bill and the i
committee will have it paid in full. '
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Ms. Beth Daly, Modia Director, Grest Americsn Media, Inc., 2626 Peansylvania Avenue,
N.W., Suite 301, Washingson, D.C. 20037

£330-0, 52010050
RELEASE-NUMBER: DA 92-165
FEDERAL COMMUNICATIONS COMMISSION
7 FCC Red 1442: 1992 FOC LEXIS 707

February 6, 1992

ACTION:
fr1]
LETTER

OPINION:
Dear Ma. Daly:

Thisisin w0 recent Jatiers requesting rulings with respect to the purchase of advertising time
m"" .m-tmumcqum:mmuwmuuzm

politieal
can require (1) advance payment, and (2) peyment by cash, certified check, or wire cansfir.

The Commission has no formal policy regarding advance payments for political advertisements. However, under
Section 512(a)(7) of the Commumnications Act, 47 U.S.C. Seasion 312(a)(7), s troadcasssr may not sdopt policies ther
:ﬁahﬁﬂnﬂﬂmﬁhmu iis broadcax ficilities. In respense to previons fnquiries from the
mmmummmummunmmmym
political candidates, or entities buying time on their bebalf, to submit psyment more than ons week is advence of
h&&dﬁﬁshmhhm We continue 10 believe that the Mass Media Buresu policy is
sppropeiate inscfer as it easures resscnsble access for federal candidates in instances where the candidate[*2] or the
candidase's agency representative lacks ag established credic hissory.

In eddition, s a general maner, under Section 315(b) of the Act. 47 US.C. Section 315(b), a station sy not
dlscrimingse against candidares vis-a-vis commercial advertisers. SeaHarnssadk v. FCC, 677 F.2d 893 (D.C. C¥. 198])

non-discrimination prohibition of Section 315(b)). The Commission’s rules also prohibit discrimination
between candidares in practices or services. Thus, & station cannot discriminate between commercia) advertisers and
candidases, or becween candidates, in the applicetion of specific sales practices. For example, if s candidate ora
candidate's agmncy has an established credit history (and is responsible for payment), we beliove that requiring any
mwkhm!bﬂﬂmummm«inwm
the station's customery peymenticredit policies.

mc—hﬁ-hum&“hhﬂoﬁm:hoduumm:mwwh
advertising tine by caed, oertified oheck, or wire transfar. 'nn.h['!] establishmant of payment methods is left to
the discration of broadeasters. In the absence of evidence of l:umacm
candidates, we will not intrude in the reascnsble, good fhith d\nllun

Staff action is taken heve under delegated authoclty. Applicasion for review by the fill Commission may be filed within
tha Soroany, Pderl Cummmcicatons Comimisin, Wadingion, D.C. 20954, testag - Bowm mevanig T Y
considerstion and, if mailad, should be sent by certified mail.

Singerely,
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Mikon O. Gross, Chief

Faimess/Political Programming Branch

Enforcement Division

Mass Media Buresu
Logal Topics:
For related rescarch and practice materials, see the following Jegal topics:
A;mmmwaﬁu . LawBrosdcastingPolitical
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Burner loans campaign $140,000 for ads

Lt
Sealtle SisfY regorter
Congressional candidaie Darcy Burner loaned her campaign $140,000

lust week, just days afier reporiing record-bresking campeign fundraising
numbers in her race agsinet U.S. Rep. Dave Reichert.

Bumer raised $1.2 million in thres months, according 1© a campaign filing
iast week. That's more then doubie what her Republican opponent reised
in the third quarter of this yeer. The windfall stirected netions! medis
sttention in one of the most competitive House races in the country.

Bumer campeign spokseman Sandesp Kaushik said the campaign still
has a siefigure reserve. He ssid Burner loaned the campaign the money
1o respond 1o & massive Reichert television-ad buy on Friday.

The big-money fi-for-tat underscorss the closeness of the race for the 8t Republic
Congressional District sest Reichert has held for four years. It also
suggests thet both campaigns may end the election cycle in debt despite raising more than $2 million eech.

in the most recent federal filing, which included fundreising through the end of Seplember, Reichert reported heving just
under $1.2 million in cash on hand. Bumer had about $770,000.

Burner lost her first race apainst Reichert by about 3 percentage paints in 2008. The 8th District includes esstern King and
Plerce counties.

Both campaigns have raised hundreds of thousands more this yesr then they did two yesrs ago, and ss mail-in baliols arvive
this week, they are dumping much of It into television ads.

Reichert's campaign spokeswoman wouldn go into detail about Reichert's television-ad buys Mondsy, but she said the
campaign updated lis ad buy on Friday.

KOMO-TV soid Reichert's ad buyer, Media Plus+, the most recent TV siots on credit — a practice thel is relafively uncommon
for poiitical advertising. KIRO-TV siso extended credi for Reichert ads that are running this week, sald Burner spokesman
Sandesp Ksushik.

Most political campaigns pay for their ads upiront, but KOMO vice president and genersl manager Jim Clayion said the
siation sometimes bills buyers & has s good relationship with, Ha said KOMO regulerly works with Medie Plus+ and that the
agency would be on the hook for the ad buy ¥ the Reichest campaign dossn pay.

“Ks not ke we're doing snything unusual,” Clayton said. “We have extended the same offer 10 the Bumer agency, but they
declined.*

hitp://seattietimes.nwsource.com/cgi-bin/PrintStory pi?docwment _jd=2008291 156&zsection_id=2008183... 1/22/2009
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Kaughik disputed that Burner's campaign got the same credit offer.
“He's basically funding a huge chunk of his campaign withowt paying for it," Kaushik said of Reichert

Bob Biersack, a spakesman for the Federsl Election Commission, said such arrangements sre legal 88 long as the station
isnt doing any cempaign 8 special favor.

“Typically, they just need to be consistent with whatever the vendor does for any kind of customer,” he said.

Bumer noticed Reichert’s updated ad buy last week and immaediately losned her campaign $140,000 so R couid buy more
time, as well. That wasn't because she was out of maney, Kaushik said. She just wanted 10 move fast.

“We've got money,” he said. "She just wantad to move inmediately to get some new buys in."

Emily HefRter: 200-464-8240 or ghafiarQsesitiatimes com
Copyright © 2008 Tha Sestile Tines Company
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